After notice to the parties a hearing on the merits was held in
Laramie, Wyoming.

The parties filed post trial briefs.

ISSUES

The threshold issue is whether the MSHA inspector acquired sufficient
information to justify the issuance of the citation.

An additional issue is whether an operator is relieved from liability
for a violation of the seat belt regulation when he shows that his policy
"required" the use of such seat belts.

STIPULATION

The  parties   stipulated  that   this mine  produces   annually 2,719,890
production  tons   of  coal  of respondent's   total  annual   production  of
8,719,876 tons.     In  the  prior  24 months  no  violations   of  this   regulation
have been assessed   against  respondent.     Finally,   respondent's   ability  to
remain  in business  will  not  be  impaired  by  payment  of  the  proposed  penalty
(Tr.   6,  7).

SECRETARY'S EVIDENCE

John Thompson,   a  federal  coal  mine   inspector experienced   in mining,
inspected  the   Serainoe No.   1 mine  on April  21,   1980  (Tr.   19)

Close  to   the  entrance  ramp,   on a coal  bench,   a D9  Caterpillar
bulldozer  appeared   in  a nearly upset   condition.     It  was   tilted   at   a 35  to
40 per  cent   angle  (Tr.   19,   20,   29,   30).     The dozer had  been working  the
coal bench  when  the outer  edge  of  the bench  collapsed   (Tr,     20).   One  24
inch  track was   on  the bench  and  one was  below  it   (Tr.   20-22,   Pi),     The
dozer,   equipped  with   an enclosed  cab,  had  roll-over protection   (Tr.  30).

Inspector Thompson didn't   see   the  dozer  in  operation but   the  engine
was  warm  (Tr.   23).     He   spoke  to  the  operator who  said he  hadn't   been
wearing   the   seat  belt   (Tr.   30).     The  inspector,   after viewing   the   seat
belt,   concluded   the belts weren't  being   used.     They were   under  the  seat,
had  an  appearance  of  non-use,   and had dust   and hand   prints   on  them
(Tr.  30-31,  43,  44).

The  dozer  was   in  an  area where  equipment   gets   dusty (Tr.   44).
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